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The Arbitrator’s Independence and Impartiality 
- the Meaning 

Independence
absence of a material or intellectual connection between an arbitrator and a party 

• Dependence can arise from relationships between an arbitrator and one of the 
parties or with someone closely connected to one of the parties
• close personal relationships
• current and former business relationships between an arbitrator and a party
• frequent appointments of a particular arbitrator by one of the parties or by a law firm

Impartiality
absence of any bias on the part of the arbitrator towards any party or the dispute

• Partiality can arise when arbitrator favors one of the parties or where he is 
prejudiced in relation to the subject matter of the dispute
• the case at hand bears on similar or identical facts of a previous case of the arbitrator
• arbitrator sitting simultaneously in a case relating to the ongoing case
• prior to his nomination, arbitrator issued an opinion on the case
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The Arbitrator’s Independence and Impartiality 
- UNCITRAL Model Law

Article 12 of the UNCITRAL Model Law on International Commercial Arbitration:

“Article 12. Grounds for challenge

(1) When a person is approached in connection with his possible appointment as an arbitrator, he shall 
disclose any circumstances likely to give rise to justifiable doubts as to his impartiality or independence. 
An arbitrator, from the time of his appointment and throughout the arbitral proceedings, shall without 
delay disclose any such circumstances to the parties unless they have already been informed of them by 
him.

(2) An arbitrator may be challenged only if circumstances exist that give rise to justifiable doubts as to his 
impartiality or independence, or if he does not possess qualifications agreed to by the parties. A party may 
challenge an arbitrator appointed by him, or in whose appointment he has participated, only for reasons of 
which he becomes aware after the appointment has been made.”
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Article 12 UNCITRAL Model Law 
- Relevance for the Arbitrator’s Perspective

• widely adopted in UNCITRAL Model Law jurisdictions (in 85 states), also in Croatian 
Arbitration Act, Article 12 

• not adopted, e.g., in France, England or Switzerland

• para. (1) sets a common standard for an arbitrator’s disclosure: “disclose any 
circumstances likely to give rise to justifiable doubts as to his impartiality or 
independence”

• Para. (2) sets a common standard for a challenge: “may be challenged only if 
circumstances exist that give rise to justifiable doubts as to his impartiality or 
independence”

• does not specify what circumstances could give rise to justifiable doubts

• clarifies that an arbitrator’s duty of disclosure continues during the whole 
proceedings
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The Arbitrator’s Independence and Impartiality 

- IBA Guidelines on Conflicts of Interest

IBA Guidelines on Conflicts of Interest in International Arbitration, Part I, General 
Standards:

“(2) Conflicts of Interest 

(a) An arbitrator shall decline to accept an appointment or, if the arbitration has already been commenced, 
refuse to continue to act as an arbitrator, if he or she has any doubt as to his or her ability to be 
impartial or independent. 

(b) The same principle applies if facts or circumstances exist, or have arisen since the appointment, which, 
from the point of view of a reasonable third person having knowledge of the relevant facts and 
circumstances, would give rise to justifiable doubts as to the arbitrator’s impartiality or independence... 

(c) Doubts are justifiable if a reasonable third person, having knowledge of the relevant facts and 
circumstances, would reach the conclusion that there is a likelihood that the arbitrator may be influenced 
by factors other than the merits of the case as presented by the parties in reaching his or her decision.” 

“(3) Disclosure by the Arbitrator 

(a) If facts or circumstances exist that may, in the eyes of the parties, give rise to doubts as to the arbitrator’s 
impartiality or independence, the arbitrator shall disclose such facts or circumstances to the parties, the 
arbitration institution or other appointing authority … and the co-arbitrators, …, prior to accepting his or 
her appointment or, if thereafter, as soon as he or she learns of them.”
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IBA Guidelines on Conflicts of Interest
- Relevance for the Arbitrator’s Perspective

• extensively used in the arbitration community, by parties and arbitrators 

• despite their non-binding character, often consulted by state courts

• General Standard 2 applies an objective test, a “reasonable third person test” 

• such reasonable third person “having knowledge of the relevant facts and circumstances” 

• General Standard 3 asks the arbitrator to consider the subjective perspective of the  
parties: “in the eyes of the parties” 

• the arbitrators are required to make full disclosure 

• the parties should be able to decide whether they agree with the arbitrator’s evaluation of his 
independence and impartiality

• the objective test in General Standard 2 is relevant for a (successful) challenge

• Doubts are justifiable if – in the eyes of a reasonable third person – there is likelihood that the 
arbitrator may be influenced by factors other than the merits of the case
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The Arbitrator’s Independence and Impartiality 

- the Arbitrator’s perspective in France, England

France: 

Article 1456(2) French Code of Civil Procedure: “before accepting a mandate, an arbitrator shall disclose any 
circumstance that may affect his or her independence or impartiality…  also … after accepting the mandate”

• subjective approach: impartiality assessed from the viewpoint of the parties: arbitrator must 
determine what circumstances would provoke reasonable doubt in the parties’ minds

• broad interpretation of the arbitrator’s duty to disclose: arbitrator must reveal entirely 
information that is strictly personal, information relating to his law firm and other business ties  

England:

Section 24(1)(a) English Arbitration Act 1996: “A party to arbitral proceedings may … apply to the court to remove 
an arbitrator on any of the following grounds … that circumstances exist that give rise to justifiable doubts as to 
his impartiality… “

• objective test of “apparent bias”: whether a fair-minded and informed observer, having 
considered the facts, would conclude that there is a real possibility that an arbitrator is biased

• failure to disclose does not in itself lead to an inference of apparent bias
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The Arbitrator’s Independence and Impartiality 

- the Arbitrator’s perspective in Switzerland

Switzerland: 

Article 180(1)(c) Federal Act on Private International Law (PILA): “A member of the arbitral tribunal may be 
challenged: … if circumstances exist that give rise to legitimate doubt as to his or her independence or 
impartiality”

• objective test: a challenge successful only if, from the perspective of an objective and 
reasonable person, specific facts and circumstances raise doubts as to an arbitrator’s 
independence or impartiality

• mere subjective impressions of a party not decisive

• the mere appearance of bias sufficient to disqualify an arbitrator – it is not relevant whether 
the lack of independence or impartiality had an impact on the outcome of the arbitration

Not discussed in this presentation, but also relevant for “the arbitrator’s perspective” are further 
the rules of the arbitral institutions, applicable in the specific arbitration. 
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The Arbitrator’s Independence and Impartiality 

- Recent Cases

• Presiding arbitrator’s tweets lead to annulment of an award rendered against Chinese 
swimmer Sun Yang on grounds of bias

• presiding arbitrator’s tweets criticizing the consumption of dog meat not in itself indicative of a bias against 
Chinese nationals 

• problematic was the violent language used in several tweets (in particular, “yellow face”)

• Supreme Court referred to IBA Guidelines, General Standard 2(b) and (c)

(Swiss Supreme Court, decision 4A_318/2020 = 147 III 65 of 22 Dec 2020)

• Ex parte communication between an arbitrator and a party’s counsel admissible in order to 
discuss the appointment of a chairperson  

• party-appointed arbitrator called counsel (of the party that appointed him) to inquire whether the contract 
contained a choice of law clause, with the purpose of enabling the two co-arbitrators to choose a suitable 
chairperson. The arbitrator made the telephone call with the prior consent of the co-arbitrator and had 
subsequently informed the chairman of the call

• viewed objectively and in the light of all circumstances, arbitrator’s actions did not create an appearance of bias 

• Supreme Court referred to IBA Guidelines on Party Representation, para. 8 (a) and (b)

(Swiss Supreme Court, decision 4A_292/2019 of 16 Oct 2019)
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The Arbitrator’s Independence and Impartiality 

- Recent Cases

• Previous professional collaborative relationship between two arbitrators not sufficient to 
demonstrate an actual lack of impartiality and independence

• chairperson worked in one city, co-arbitrator in another city, in the same law firm; during that time they only 
once worked together as co-counsel, without any close relationship, either professional or private

• chairperson disclosed the she worked in said law firm (stating the name of the firm), the party-appointed 
arbitrator only mentioned that he previously worked in a law firm (unnamed)

• arbitrator’s failure to comply with disclosure obligations not determinative, only the facts or circumstances that 
the arbitrator failed to disclose relevant for the decision on bias

(gar report of 4 Oct 2021 on a decision of the Milan Court of Appeal of 23 Sept 2021)

• Current relationship between an arbitrator’s law firm and a party, or an affiliate of one of the 
parties, does not per se constitute a conflict

• challenge based on the fact that, during the ongoing arbitration, fees in the amount of USD 6.5 million were 
paid to chairman’s law firm in an unrelated matter by a company belonging to the same group as Claimant

• chairman’s conduct considered careless, as he inadequately entered the details of the parties to the 
proceedings into the conflict of interest system before accepting the mandate 

• Supreme Court applied the objective standard and a very high threshold as the case was brought before it in 
recognition and enforcement proceedings (refusal only if the facts belong to the Red List of IBA Guidelines)

(Swiss Supreme Court, decision 4A_663/2018 of 27 May 2019)
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