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Clause, Capacity of Discernment, Res Iudicata)
Petra Rihar (Lanter) · Saturday, February 17th, 2024

This post highlights the most significant arbitration-related decisions of the Swiss Federal Supreme
Court (“SFSC”) in 2023 that are of interest to the international arbitration community at large. Part
I focuses on the scope of arbitration clause and its validity in the context of a party’s (in)capacity
of discernment, as well as on the new developments regarding res iudicata. Part II explores new
case law on the enforcement of arbitral awards. It also includes a continuation of the SFSC’s case
law on the parties’ duty of curiosity in respect of an arbitrator’s independence and impartiality.

 

Scope of Arbitration Clause Ratione Personae

a) In the Context of Succession

In three decisions, the SFSC dealt with the scope of the arbitration clauses vis-à-vis non-signatories
and confirmed, in accordance with its settled case law, that an arbitration clause can apply under
certain conditions to persons who have not signed the contract and are not mentioned therein.

Decision 4A_575/2022 (7 August 2023) concerned a dispute arising from a licence agreement for
the operation of a telecommunications network in a part of the southern Republic of Sudan (now
the Republic of South Sudan), concluded on 15 October 2003 between C. as licensor and B. as
licensee. The Ministry of Technology of the Republic of Sudan signed an amendment to the
agreement with B. on 6 October 2007, which contained an arbitration clause according to which all
disputes arising out of or in connection with the licence agreement were to be settled by a sole
arbitrator in Geneva. The parties waived their right to appeal and agreed that the arbitral award
would be final and binding. A. and B. initiated arbitration proceedings against the Republic of
South Sudan on 26 July 2018, demanding payments of USD 3 billion. In the arbitration, the
Republic of South Sudan took the position that it had not signed the relevant license agreements
and the arbitration agreement, and therefore the arbitration agreement did not apply to it and the
sole arbitrator had no jurisdiction. With a partial award of 10 November 2022, the sole arbitrator
declared that it had jurisdiction, following which the Republic of South Sudan appealed to the
SFSC, demanding that the partial award be set aside.

The SFSC held that the examination of the subjective scope of the arbitration clause coincided with
the examination of whether the appellant’s waiver of its right to appeal could prevent the appeal.
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The SFSC denied this and affirmed the appealability pursuant to article 190(2)(a) and (b) of the
Swiss Private International Law Act (“PILA”), as it would otherwise not be possible for a party to
defend itself against the applicability of the arbitration clause that it disputes. The SFSC continued
by stating that a state that acquires independence in the context of a (partial) succession under
international law may be bound by an arbitration agreement concluded by the predecessor state if
the conditions are met. In such case, the transfer of the arbitration agreement to the new state is
governed by substantive law (and not by formal requirement of article 178(1) of the PILA). The
SFSC left open the question of how the succession of states in agreements should be treated under
the general principles of international law. This is because, based on an Economic Agreement
dated 27 September 2012 concluded between the Republic of Sudan and the Republic of South
Sudan and a ministerial order of the Republic of South Sudan, it was established that the latter had
entered into the licence agreements at issue, including the arbitration clause, as a successor. The
SFSC found that the sole arbitrator rightly affirmed his jurisdiction.

 

b) In the context of Interference

Decisions 4A_144/2023 and 4A_146/2023 (4 September 2023) concerned a dispute between a
father, his four sons and a group of companies owned by the father and managed by him and his
sons. Within the group, the companies concluded several loan agreements and a debt assumption
agreement. The agreements were not drafted, negotiated, or signed by the father or his sons.
However, the father and his sons were involved in the implementation of the loans as they
participated in the decisions on the investments to be made with the funds in question, personally
benefited from part of these funds and actively participated in the discussions on the repayment of
the loans in the context of the French tax procedure. The loan agreements and the debt assumption
agreement contained an identical arbitration clause, which provided for the jurisdiction of an
arbitral tribunal seated in Geneva.

The SFSC first stated that it was bound by the finding of the actual intention of the parties to be
bound by the arbitration clauses at issue, as the parties’ actual intention was a question of fact. The
SFSC further held that the respective behaviour of the parties (as established by the arbitral
tribunal) could also be objectively interpreted as an expression of the will of the father and his sons
to be bound by the arbitration clauses contained in the disputed loan agreements (question of law).

 

Validity of Arbitration Clause in the Context of (In)capacity of Discernment

Decision 4A_148/2023 (4 September 2023) concerned the same set of facts and dealt with the
significance of a possible incapacity of discernment of the father (who was ninety years old and
suffering from forgetfulness when the aforementioned agreements were concluded) for the
question of the validity of the arbitration clauses contained in the loan agreements.

In its analysis, the SFSC emphasised the autonomy of the arbitration clause and held that a defect
in the conclusion of the agreements does not automatically render the arbitration clauses contained
therein invalid. Due to the relative nature of the capacity of discernment (which must be assessed
on a case-by-case basis), this also applies to the question of whether a person could understand the
meaning and scope of an arbitration clause at the time of signing. The SFSC held that the
conclusion of the arbitration clause must be examined separately (from the agreements) in matters
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of capacity of discernment and that, when assessing its jurisdiction, the arbitral tribunal proceeded
correctly by examining the father’s capacity of discernment only with regard to the arbitration
clause.

 

Res Iudicata

In three decisions, the SFSC made further clarifications to its case law on res iudicata and thereby
confirmed its restrictive approach.

Decision 4A_486/2022 (26 April 2023) concerned a tennis player (A.) who was suspended for 10
years and fined USD 100,000 by the Tennis Integrity Unit (“UIT”) for faking a match. Before the
SFSC, A. argued that UIT’s decision violated the ne bis in idem principle because he had been
convicted twice for the same offence, by the national tennis federation and the UIT.

The SFSC denied a violation of the ne bis in idem principle and clarified that decisions by internal
adjudicatory bodies (such as those of the national tennis association) do not constitute judicial
decisions or arbitral judgments and therefore do not lead to a res iudicata.

Decision 4A_446/2022 (15 May 2023) concerned a dispute between a Palestinian company (A.)
and the Palestinian authority on one side, and a Liechtenstein company (B.) arising from a tourism
project for the construction and operation of a hotel and casino in the city of W. in the West Bank.
In the first arbitration, B. requested that the Palestinian Authority be ordered to procure licenses for
the operation of the casino and hotel. After two arbitration awards were set aside by the SFSC, the
third award obliged the Palestinian Authority to extend the permits and licences required for the
hotel until 13 September 2028. In a second arbitration, A. sought payment from B. of rental fees
for use of land. The claim was partially upheld. Before the SFSC, A. requested a (partial)
annulment of the award arguing that it ignored the res iudicata effect of the award rendered in the
first arbitration.

The SFSC denied the res iudicata effect of the award rendered in the first arbitration. Firstly, B.’s
claim for the grant of a casino licence for the period from 13 September 2013 to 13 September
2028 in the first arbitration was not directed against A., but against the Palestinian Authority and
thus another party. Secondly, B.’s claim (denied in the first arbitration) was different from A.’s
claim for payment submitted in the second arbitration.

The issue decided in the second arbitration was not about whether B. was entitled to a casino
licence. While assessing a possible adjustment of the agreement, the tribunal in the second
arbitration dealt with the question of whether the contracting parties assumed at the time the
agreement was concluded that the agreed rent would be paid even if the casino licence was not
granted. The decision on the claim for the grant of the casino licence (dismissed in the first
arbitration) was thus not a preliminary question of prejudicial importance in the second arbitration.

Decision 4A_256/2023 (6 November 2023) concerned the citizenship of a football player (A.) who
played for Ecuador in the qualifying round of the 2022 FIFA World Cup. There have been doubts
about the authenticity of A.’s birth certificate since 2015. In 2018, A.’s identity documents were
blocked by the Ecuadorian civil registry office. At A.’s request, the Ecuadorian court ruled on 4
February 2021 that the block should be removed, and a new birth certificate issued for A.
confirming his Ecuadorian nationality. In May 2022, the Chilean Football Association (C.)

https://www.bger.ch/ext/eurospider/live/de/php/aza/http/index.php?lang=de&type=highlight_simple_query&page=1&from_date=&to_date=&sort=relevance&insertion_date=&top_subcollection_aza=all&query_words=4A_486%2F2022+&rank=1&azaclir=aza&highlight_docid=aza%3A%2F%2F26-04-2023-4A_486-2022&number_of_ranks=36
https://www.bger.ch/ext/eurospider/live/de/php/aza/http/index.php?lang=de&type=highlight_simple_query&page=1&from_date=&to_date=&sort=relevance&insertion_date=&top_subcollection_aza=all&query_words=4A_446%2F2022+&rank=1&azaclir=aza&highlight_docid=aza%3A%2F%2F15-05-2023-4A_446-2022&number_of_ranks=108
https://www.bger.ch/ext/eurospider/live/de/php/aza/http/index.php?lang=de&type=highlight_simple_query&page=1&from_date=&to_date=&sort=relevance&insertion_date=&top_subcollection_aza=all&query_words=4A_256%2F2023&rank=1&azaclir=aza&highlight_docid=aza%3A%2F%2F06-11-2023-4A_256-2023&number_of_ranks=41
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initiated disciplinary proceedings against A., claiming that A. was a Colombian national. The FIFA
Disciplinary Committee dismissed the complaint, and the FIFA Appeal Committee confirmed this
decision. The parties appealed to CAS, which ruled that the Ecuadorian Football Association (E.)
had used forged identification documents belonging to A. E. appealed against the CAS decision
with the SFSC, arguing that the CAS decision violated the principle of res iudicata.

The SFSC denied the existence of a res iudicata, holding that the Ecuadorian court only ruled on
the question of whether A.’s identity documents should remain blocked on the basis of the birth
certificate. It did not rule on the accuracy of the information regarding A’s identity. CAS was
therefore allowed to examine the veracity of the information on A.’s birth certificate and establish
that it was incorrect.

 

Concluding Remarks on Part I

While the SFSC regularly addresses the scope and validity of arbitration clauses (see, e.g., decision
4A_124/2020 discussed in the 2020 review and decision 4A_636/2018 discussed in the 2019
review) as well as the principle of res iudicata (see, e.g. decision 4A_536/2018 discussed in the
2020 review and decision 4A_247/2017 discussed in the 2018 review), the decisions presented in
this Part I bring further welcome specifications on these pivotal topics. Please see Part II for
further developments in 2023.

________________________
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2023 Year in Review: Switzerland (Part II: Enforcement and
Parties’ Duty of Curiosity)
Petra Rihar (Lanter) · Saturday, February 17th, 2024

Part II of the 2023 Year in Review: Switzerland post (see Part I here) introduces new case law on
the enforcement of arbitral awards. It also includes a continuation of the Swiss Federal Supreme
Court’s (“SFSC”) case law on the parties’ duty of curiosity in respect of an arbitrator’s
independence and impartiality.

 

Enforcement

a) In the Context of the New York Convention

Decision 5A_739/2022 (12 October 2023) concerned an award rendered by a tribunal seated in
Moscow against the company B. GmbH, amongst others. It was undisputed that B. GmbH had not
signed the contract containing the arbitration clause (based on which the award was issued).
Subsequently, the prevailing party A., filed an application for attachment against B. GmbH’s assets
in Switzerland on the basis of the receivable awarded to A. in the award.

The dispute before the enforcement court (and later the SFSC) centred on the question of whether a
ground for refusal under article V(1) of the New York Convention (“NYC”) (whether under lit. a
or lit. c was left unanswered) precluded the recognition and enforcement of the award affirming
jurisdiction ratione personae over B. GmbH.

The SFSC emphasised that the court dealing with the recognition and enforcement of an arbitral
award is generally prohibited (subject to public policy) from reviewing the content of the award
(prohibition of revision au fond). On the other hand, the court dealing with the objection to the
attachment is free to examine the question of jurisdiction and thus the existence of the grounds for
refusal pursuant to article V(1) of the NYC. If the court comes to a different conclusion than the
arbitral tribunal with regard to the jurisdiction ratione personae, this does not constitute a
prohibited revision au fond.

The SFSC upheld the decision of the lower court, which had dismissed the attachment against B.
GmbH on the grounds that the arbitration clause did not extend to B. GmbH. Just because there
was a trustful relationship between certain persons involved, A. could not simply assume that B.
GmbH submitted to the arbitration clause (by interfering and creating a legal appearance) without
signing it. The SFSC dismissed A.’s appeal.
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b) In the Context of the ICSID Convention

Decision 5A_406/2022 (17 March 2023) addressed the requirements for attachment (seizure) of
state assets in the context of enforcement of an ICSID award.

On 4 April 2022, A. AG filed an application for attachment with the Regional Court of Bern-
Mittelland for the amount of CHF 33,253,049.13 plus ancillary costs against the state of Spain. It
demanded the attachment of assets, i.e., trademarks, patents, real estate, bank accounts, securities
deposits, assets in safe deposit boxes and precious metals. The application was based on an ICSID
arbitral award. The Regional Court did not grant the application and the High Court of the Canton
of Bern dismissed A. AG’s respective appeal.

The SFSC clarified that, in accordance with article 54(1) of the ICSID Convention, each
Contracting State must recognise as binding any arbitral award issued under the Convention and
enforce the financial obligations imposed therein on its territory as if it were a final judgment of
one of its domestic courts. Apart from checking the authenticity of the award, no control is
permitted. The Swiss authorities may not review the ICSID arbitral award with regard to general
recognition requirements and they are also denied a public policy review. Pursuant to article 54(2)
of the ICSID Convention, the interested party only has to submit a copy of the award certified by
the ICSID Secretary-General in order to obtain recognition and enforcement of the award. Contrary
to the opinion of the lower courts, the enforcement of ICSID awards in Switzerland is to be carried
out by way of debt enforcement proceedings to the exclusion of any cantonal declaration of
enforceability.

The SFSC reaffirmed its settled case law that assets of a foreign state located in Switzerland can
only be seized if specific requirements are met, and emphasised that these requirements also apply
when enforcement is sought based on an ICSID award: Firstly, the foreign state must not have
acted in a sovereign capacity (iure imperii) in the legal relationship on which the attachment claim
is based, but must have acted as the holder of private rights (iure gestionis). Secondly, a
compulsory enforcement measure against a foreign state requires that the legal relationship in
question has a sufficient internal connection (nexus) to Swiss territory. A sufficient nexus exists if
the obligation from which the disputed claims are derived was established in Switzerland or if it is
to be fulfilled here or if the foreign state has at least taken actions in Switzerland with which it
established a place of performance in Switzerland. In contrast, it is not sufficient for assets of the
foreign state to be located in Switzerland or for the claim to have been awarded by an arbitral
tribunal seated in Switzerland.

 

Parties’ Duty of Curiosity Regarding Arbitrator’s Independence and Impartiality

In two decisions, the SFSC confirmed its rulings of 2022 on the arbitrator’s duty of independence
and impartiality, and again emphasised parties’ duty of curiosity.

Decision 4A_100/2023 (22 June 2023) concerned a dispute between a Croatian football club
(affiliated to the Croatian Football Federation (“CFF”) and an Austrian trainer brought before the
Arbitration Tribunal for Sport (“CAS”) in which the club appealed against a decision of the FIFA
Players’ Status Committee (“FIFA PSC”). Before the Court of Arbitration for Sport (“CAS”), on

https://www.bger.ch/ext/eurospider/live/de/php/aza/http/index.php?lang=de&type=highlight_simple_query&page=1&from_date=&to_date=&sort=relevance&insertion_date=&top_subcollection_aza=all&query_words=5A_406%2F2022+&rank=1&azaclir=aza&highlight_docid=aza%3A%2F%2F17-03-2023-5A_406-2022&number_of_ranks=44
https://arbitrationblog.kluwerarbitration.com/2023/02/08/2022-year-in-review-switzerland-part-i-arbitrators-independence-and-impartiality-enforcement/
https://www.bger.ch/ext/eurospider/live/de/php/aza/http/index.php?lang=de&type=highlight_simple_query&page=1&from_date=&to_date=&sort=relevance&insertion_date=&top_subcollection_aza=all&query_words=4A_100%2F2023+&rank=1&azaclir=aza&highlight_docid=aza%3A%2F%2F22-06-2023-4A_100-2023&number_of_ranks=701
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19 March 2021, the club appointed Croatian lawyer, C, as an arbitrator. On 8 April 2021, C signed
a declaration of acceptance and independence, in which he disclosed that there were no
circumstances likely to compromise his independence. During a hearing on 7 September 2021, the
parties confirmed that they had no objections to the composition of the panel. On 21 September
2021, CAS informed the parties that C had updated his declaration disclosing that he also served as
one of the twelve arbitrators at the CFF’s Court of Arbitration. C thereby pointed out that this was
publicly available information that could be found in his CV on the CAS website under his profile.
The following day, FIFA requested that C be removed from the panel. The CAS Challenge
Commission granted the request and disqualified C on 15 November 2021. Thereafter, the club
appointed a new arbitrator, while expressly reserving their right to challenge the CAS Challenge
Commission’s decision. Subsequently, the (new) CAS panel handed down its award rejecting the
club’s appeal. On 14 February 2023, the club appealed to the SFSC seeking the annulment of the
CAS award pursuant to article 190(2)(a) of the Swiss Private International Law Act (“PILA”).

The SFSC annulled the CAS award holding that a party who intends to challenge an arbitrator must
raise the ground for challenge as soon as it becomes aware of it. This rule applies to grounds for
challenge of which the party is actually aware and to those of which it could have been aware if it
had paid due attention. While the scope of the duty of curiosity depends on the circumstances of
each specific case, the parties are certainly required to use the main computer search engines and
consult sources likely to provide information revealing a possible risk of bias on the part of an
arbitrator, such as the websites of the main arbitration institutions, of the parties, their counsel and
of the law firms in which they and the arbitrators practise at. According to the SFSC, FIFA
breached its duty of curiosity by not viewing C’s CV available on the CAS website. FIFA should
have learned the relevant information earlier and not only on 21 September 2021 (when it received
it from CAS). FIFA’s request for C’s removal was belated. It should have been declared
inadmissible on the grounds of foreclosure and CAS should not have ruled with a new arbitrator on
the panel. In its decision setting aside the CAS award, the SFSC also held that it was not for the
SFSC to decide whether the challenge of C should have been upheld if it had been lodged in time.

Decision 4A_13/2023 (11 September 2023) concerned a case in which each of the two parties (A.
and B.) appointed one arbitrator (who together appointed the president). After the tribunal rendered
an award on 20 November 2022, A. filed an appeal with the SFSC, requesting that the award be set
aside, the arbitrator appointed by B. be declared biased, and the case be referred back to a newly
constituted tribunal. A. submitted that it had discovered reasons to challenge the arbitrator M.
appointed by B. after the conclusion of the arbitration proceedings. Its Swiss legal representatives
engaged for the appeal proceedings had discovered close ties between M. and B.’s legal
representative’s law firm in that M.’s law firm (with offices in Rome and Naples) had the same
office address, telephone number and fax number in Naples as B’s legal representative. B.’s lead
legal representative even appeared on ‘lawyers.com’ and ‘martindale.com’ as an attorney at the
law firm of the arbitrator M.

The SFSC dismissed the appeal holding that A. was unable to demonstrate how the alleged close
links between the arbitrator M. and B.’s legal representative could not have been asserted during
the arbitration proceedings if due diligence had been exercised. The SFSC found that A.’s
argument that its previous German and Chinese legal representatives lacked the necessary language
skills to clarify grounds for rejection of M. lacked merit. In international arbitration proceedings
conducted in English, the parties could be expected to consult the common and generally
accessible international industry websites and online directories for lawyers that may provide
indications of an arbitrator’s potential bias. These include ‘lawyers.com’ and ‘martindale.com’.

https://www.fedlex.admin.ch/eli/cc/1988/1776_1776_1776/en#art_190
https://www.bger.ch/ext/eurospider/live/de/php/aza/http/index.php?lang=de&type=highlight_simple_query&page=1&from_date=&to_date=&sort=relevance&insertion_date=&top_subcollection_aza=all&query_words=4A_13%2F2023&rank=1&azaclir=aza&highlight_docid=aza%3A%2F%2F11-09-2023-4A_13-2023&number_of_ranks=718
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Concluding Remarks

In 2023, the SFSC further clarified its case law on the remedy of revision and the 90-day time limit
within which a party can request revision of an award. The SFSC held that the 90-day time limit
starts running as soon as the party seeking revision has knowledge of new decisive facts. The party
must not wait for the these facts to be established by a judicial authority (4A_184/2022, 8 May
2023).

The SFSC also ruled that, although an appeal against an arbitral decision of a rabbinic arbitral
tribunal is admissible, a review of the existence of grounds for appeal within the meaning of article
190(2) of the PILA is not possible if the decision does not contain any written findings of fact or
reasoning of the tribunal (4A_41/2023, 12 May 2023).

The SFSC further dealt with the question of which law is applicable to determine whether an
arbitration clause is null and void, inoperative or incapable of being performed within the meaning
of article II(3) of the NYC. The SFSC upheld the lower court’s approach, which had based its
assessment on the law applicable to the arbitration clause (4A_19/2023, 12 July 2023).

In its 2023 decisions, the SFSC reinforced its reputation of an arbitration-friendly court. Some of
the 2023 decisions might be of international significance. This is particularly true of decision 5A
406/2022, which addressed the requirements for the enforcement of ICSID arbitration awards.

________________________
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